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Abstract: Indonesia is a decentralized unitary state, which means that some part of government affairs are handed over to local 

authorities which arise to the autonomous regional government. Based on the principle of local autonomy, land service is the obligatory 

of local government, but in practice the government still retains most of its authority in the area of land that shifts back and forth 

between government  and local governments in the administration of the affairs of the land. The results of the analysis of several laws 

related to the affairs of local government and land administration show that there are inconsistencies in the affairs of the authority 

setting of the land sector.  

Some rules of law stated that the authority for land is on government affairs, while in some statutory rules mentioned that the local 

governments with its regional autonomy is given a real and has broad authority to administer the affairs of the land in its territory. 

However, government still holds land affairs because the Indonesian Government has no "political will" to implement a full autonomy, 

it also because of the influence of political national land law which still gives orders to the state as the ruling body on land owned by the 

Indonesian people to realize the maximum benefit of the people. Therefore, it is necessary to harmonize the rules by doing material test 

(judiciel review) or a holistic form of formal rules (national policy) that can bridge the relationship between the government and the 

local government especially in the administration of affairs in the land sector. 

Keywords: land affairs, decentralization, authority. 

 

I. INTRODUCTION 

Under the provisions of Article 1 and Article 18 of the 1945 Constitution of the Republic of Indonesia, Indonesia is a unitary 

decentralized state. Decentralization is an assignment submission form or affairs to the lower levels of government, meaning that 

power is not only held centrally and carried out by the government, but it is dispersed vertically and results to an autonomous 

local government. This vertical dispersal of power constitutes the provinces, and the provinces are divided into regional districts 

and municipalities. 

Each area is given the authority to carry out all the functions of government, according to the governmental affairs division that 

has been set.  

In connection with the implementation of decentralization, subsequently, there is a government affairs division; the affairs of 

government, the affairs of provincial government and the affairs of local government district or city. 

Government affairs division is based on the premise that there is always a variety of government affairs which wholly remain a 

government authority. The government affairs, for example, concerning with guarantees of the survival of the nation as a whole, 

but there is also some implementations of the government's affairs that should be given to the local governments so that they can 

freely organize and conduct the affairs on their own initiative in accordance with the interests of local communities and the 

potential of each area.  

Under the provisions of Article 10 paragraph (1) of Law Number 32 of 2004 on Regional Government, it is stated that the local 

government hold government affairs under its authority except the governmental affairs which is by law determined to be the 

government's business. 

The implementation of government affairs under the authority of local government requires the local government to organize and 

manage their own affairs based on the principles of autonomy and assistance. 

The affairs which are determined to be the government's business are stated in Article 10 paragraph (3) of Law Number 32 of 

2004 about Regional Governance and Article 2 paragraph (2) of Government Regulation Number 38 of 2007 about the 

coordination between the Government, Provincial Governments and Local Government Regency / City, it is stated that there are 6 

(six)affairs, namely: foreign policy, defense, security, justice, monetary and national fiscal, and religion. 
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Under these conditions, it means that other than 6 (six) government affairs above are the affairs of the local government. Clearly, 

any other field which is not mentioned above should be implemented by the provincial government and local government district 

or city. 

Article 2 of Law Number 5 of 1960 on Basic Agrarian Regulation also clearly states that the land is government business affairs, 

as mentioned in other sectoral legislation related to land as well. On the other hand, the provisions of Article 13 and Article 14 of 

Law Number 32 of 2004 on Regional Government states that land matters are matters that is decentralized to the regions into the 

affairs of local government. 

Article 7 of Government Regulation Number 38 of 2007 on the coordination between the Government, Provincial Governments 

and Local Government District or  city, stated that land matter is an obligatory function to be organized by the local government. 

Today’s implementation shows that the division of authority about the land sector between government and local government is 

merely a concept that is difficult to be realized. Moreover,  government seems unwilling to let the local government hold the 

authority in taking care the land matters. Yet, the government is trying to keep control of all authority in the land sector. 

This issue beecomes the interesting point of the present research to determine the consistency of the implementation of 

government affairs authority settings, especially in the area of land, and why the government still retains its authority in this 

sector. 

This is a juridic normative research  which is conducted by reviewing some of the legislations related to local governance and the 

implementation of land affairs. 

II. LITERATURE REVIEW 

1. Unitary Theory. 

The principle of the unitary state is that the central government is the one which holds supreme power over all state affairs 

without any delegation or devolution of power to local governments (local goverment)
1
. In principle, there is no dispersal 

power between the government and local authorities, so that the affairs of state in a unitary state remains a wholeness 

(eenheid) and the highest authority in the country is the government. 

The context that refers to the form of the State of Indonesia as stated in Article 1, paragraph (1) of the Constitution of the 

Republic of Indonesia of 1945; it is clearly stated that Indonesia is a republic unitary state. The form of the unitary state 

based on the consideration that the unitary state is the most appropriate form to accommodate the idea of unity of a diverse 

nation in terms of various backgrounds. The principle of unity is strongly needed because of the diversity of ethnicity, 

religion, and culture inherited by the history of Indonesia, which requires the Indonesian nation to be tightly united in 

diversity. 

Indonesia has chosen a unitary state, however, there is a mechanism that enables the growth and development of regional 

disparities across the country.  

Natural and cultural wealth between regions may not be uniformed in structure of the Unitary Republic of Indonesia. 

One of Indonesian systems holds the principle of decentralized unitary state which causes some particular governmental 

affairs will be administered by the local government in accordance with the potential and wealth owned by their respective 

areas, of course by getting encouragement, support, and assistance from the government
2
. This situation  in turn will lead 

to a reciprocal relationship that originates to the relationship of authority and oversight. 

2. Theory of Rule of Law 

A rule of law is a state or government under the law. A rule of law puts the law as the base of state's power and the power 

is done under the rule of law. 

                                                           
1
 M. Solly Lubis, Pergeseran Garis Politik dan Perundang-undangan Mengenai Pemerintah Daerah, Bandung, Alumni, 1983, 

page. 8. 
2
 Ni’matul Huda, Hukum Tata Negara Indonesia, Jakarta, PT. Raja Grafindo Persada, 2010,  page. 96-97. 
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Under the constitution of the state of Indonesia, namely Article 1 paragraph (3) of the Constitution of the Republic of 

Indonesia of 1945 stated that Indonesia is a country of law. The understanding of  rule of law in Indonesia are: 

"Indonesia is a constitutional state based on Pancasila. Pancasila as the base of the country that reflects the spirit of the 

Indonesian nation that must animate all laws and its implementation. In the state of Indonesia, where the philosophy of 

Pancasila is so pervasive that we can call Indonesia as Pancasila state, in addition, the principle of kinship is the starting 

point of community life.
3
 

Therefore, it can be inferred that the concept of Indonesian rule of law, according to the Constitution of the Republic of 

Indonesia of 1945 is a rule of law of Pancasila, it means the concept of a rule of law that in one side must meet the criteria 

of the concept of rule of law in general, and on the other side it must be characterized by the five fundamental values of 

Pancasila. 

One of the important principles of rule of law is the principle of legality. The substance of this legality requires that every 

action of agency / administrative officer should be based on legislation. 

Without being based by any legislation, agency / state administration officials are not authorized to perform any action that 

could alter or affect the legal state of residents.
4
 

3. Theory of Authority. 

Within the framework of a rule of law, authority is derived from prevailing legislation, in other words only the authority 

granted by law in which lawmakers can give the government authority, both to the government and to other organs of 

government officers. 

Theoretically, authority derived from legislation can be obtained in three ways : 

a. Attribution. 

The granting of authority by lawmakers themselves to an organ of government, both the existing and the new one. 

According to legal terms, attribution is translated as "the division (of power).
5
 One of the powers granted by law to 

the government is a form of attribution. 

b. Delegation 

In legal terms, delegation is transfer of power from a higher authority to the lower one.
6
 

c. Mandate 

The mandate is a government organ permitting its authority to be run by other organs in his name. Unlike the 

delegates, the mandator remains authorize to conduct its own authority if he wants, and gives guidance to mandatory 

about what he wants. 

Mandator remains responsible for the actions taken by the mandate holder (mandatory). 

4.  Theory of Legislation. 

The concept of legislation is equated with the process of drafting legislation and regulations, the process of drafting legislation 

begins from the planning stage up to the enactment stage. 

The process and stages of drafting legislation in Indonesia has been specified in the Law Number 12 of 2011 on the Establishment 

of legislation. 

In Indonesia there is a sort order legislation set out in Article 7 (1) of Law Number 12 of 2011 on the Establishment of legislation, 

namely: 

a. Constitution of the Republic of Indonesia of 1945; 

b. People's Consultative Assembly Decree; 

                                                           
3
 FHIPK UI, “Simposiun Negara Indonesia Negara Hukum”, Jakarta, 1996, page.159. 

4
 Ni’matul Huda, Op.Cit, page. 78. 

5
 Juniarso Ridwan dan Achmad Sodik Sudrajat, Op.Cit., hlm. 138. 

6
 N.E. Algra dkk, Kamus Istilah Hukum, Bandung, Bina Cipta, 1983. page.91. 
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c. Legislation/government regulation alteration of Law; 

d. Government Regulation; 

e. Presidential Regulation 

f.   Provincial Regulation; and 

g. Regulation District / City. 

However, the hierarchy of those legislations brings particular consequences, legislation in the lower level must be established, 

sourced, and based on the laws from the higher level, and so on until it ultimately comes up to the highest legislation level of the 

State Constitution Republic of Indonesia of 1945. Therefore, in the formation of legislation, there should always be under the 

direction and in line (no conflict) with the laws and regulations on its higher level. This is appropriate with the theory of levels 

(Stufen Theorie). 

Any conflict that occured among law legislations can be solved by applying the three principles as follows:
7
 

a. Lex Superior derogat legi inferiori, meaning that legislation of a higher order should waive the enactment of legislation 

of the lower level if both legislations contain contradictory provisions. 

b. Lex Specialist derogat Legi Generali, meaning that particular legislation waives the enactment of general legislation, 

when both  legislations contain conflicting provisions. 

c. Lex posterior derogat legi priori, meaning that the new legislation waives the enactment of the old one, when two laws 

are contradictory. 

The waiver of the enactment of such legislation does not happen by itself (by law), but it must go through the process of "Material 

Test" (Judiciel review) towards various laws and regulations that are in conflict. 

 

III. RESULTS AND DISCUSSION 

1.  The Setting Authority Implementation of Government Affairs at Land Affairs. Based on the rule of law theory, the 

authority of the organization of government affairs, especially in the area of land to be based on laws and regulations, 

including; 

Regulation 

Implementation of Land 

Affairs 
Note 

Government 
Local 

Government 

Article 18 of the Constitution of 

1945 NRI 

 ٧ Given autonomy to the local 

government 

 

Article 33 of the Constitution of 

1945 NRI   

٧  Earth, water, and natural resources 

are controlled by the state 

People's Consultative Assembly 

Decree No. IX / MPR/2001 on 

Agrarian Reform and Natural 

Resources Management  

٧ ٧ Agrarian reform and natural resource 

management should be carried out in 

accordance with the principles, 

including decentralized form of 

division of authority at the national, 

provincial, district / town, and village 

or the equivalent.  

 

Law No. 5 of 1960 on Basic 

Agrarian Regulation  

٧  The authority of state as power 

organizatio of all the people controls 

the land, it can be delegated to the 

autonomous regions if necessary. 

                                                           
7
 Muhammad Bakri, Hak Menguasai Tanah Oleh Negara, Paradigma Baru Untuk Reformasi Agraria, Yogyakarta, Citra Media, 

2007, page. 21. 
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Law No. 32 of 2004 on Regional 

Government Affairs  

 ٧ Land services is mandatory 

government affairs 

Law No. 26 of 2007 on Spatial 

Planning  

 

٧ ٧ Authority in the administration of 

spatial planning is divided in all 

levels of government, provincial 

government, local government 

district / city 

Law Number 39 of 2008 on State 

Ministries   

٧  Government organizes the 

implementation of land affairs by 

establishing the National Land 

Agency  

 

Law No. 2 of 2012 on Land 

Procurement for Development for 

Public Interest  

 

٧  Land Institute is the Indonesian 

National Land Agency, the 

government agency that held 

government affairs in the land sector 

Government Regulation No. 24 of 

1997 on Land Registration  

 

٧  Land registration  held by the 

National Land Agency. 

Presidential Decree No. 34 of 

2003 on National Policy on Land 

Affairs  

 

 ٧ Some of government authority in the 

area of land is held by the 

Government of Regency / City 

Presidential Regulation No. 10 of 

2006 on National Land Agency  

٧  National Land Agency shall carry out 

the duties of government in land 

sector in national, regional and 

sectoral level. 

Government Regulation No. 38 of 

2007 on the coordination between 

the Government, Provincial 

Government and the Government 

of Regency 

 

 ٧ Operation of affairs in the land sector 

is an obligatory function that must be 

implemented by the provincial 

government and local government 

district / city 

Regulation of the Minister of 

Agriculture / BPN No. 2 of 1999 

on Location Permit 

 

 ٧ Location Permit granting decree 

signed by the Regent / Mayor or 

Governor of Jakarta.  

 

Decision of the National Land 

Agency No. 2 of 2003 on the 

Norms and Standards Authority 

management in mechanism of 

Government Land Affairs 

Implemented by the City / District  

 

 ٧ Authority in the area of land held by 

the local government district / 

municipality consists of 9 different 

types of services 

Regulation of the National Land 

Agency of the Republic of 

Indonesia No. 3 of 2006 on the 

Work Organization of the 

National Land Agency of the 

Republic of Indonesia  

 

٧  BPN has the task of carrying out 

tasks in the field of land 

administration in the national, 

regional and sectoral level. In 

carrying out this task, BPN held 21 

functions 
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Looking at some of the regulations governing the operation of government affairs in the land sector mentioned above, it seems 

that there are such inconsistencies in implementing the authority. On the one hand, it is stated that land matters are matters that 

are decentralized to the regions into the affairs of local government, but on the other hand, the government still retains its 

authority in land matters. 

Since the political changes in local government law, as stipulated in Article 18 of the Constitution of the Republic of Indonesia of 

1945, from centralized to decentralized systems, a lot of fundamental constitutional changes must be synchronized, both 

legislation and institutional. But in fact, the laws and institutions have not yet correlated each other, it gives an "autonomy of half-

hearted" impression, and if it is allowed to drag on, it will affect the legal uncertainty which brings to the condition of being far 

from a sense of justice and welfare.  

Referring to the above provisions, it shows any conflict or contradiction of legislation governing the operation of land affairs 

authority. The horizontal conflict in legislations as occurred in: Article 13 paragraph (1) and Article 14 paragraph (1) of Law 

Number 32 of 2004 on Regional Government with Article 2 paragraph (1) and paragraph (2) of Law Number 5 of 1960 on Basic 

Agrarian Principles, Article 5 paragraph (3) of Law Number 39 of 2008 concerning State Ministries, and Article 1 paragraph 14 

of Law Number 2 of 2012 on Land Procurement for Development for Public Interest.  

Article 13 paragraph (1) and Article 14 paragraph (1) of Law Number 32 of 2004 on Regional Government stated that land 

services is an obligatory function of local government, provincial, and district / city, while the other three laws stated that other 

land affairs is government affairs conducted by the National Land Agency as the vertical agency.  

The status of Law Number 5 of 1960 on Basic Regulation Agrarian with the other organic laws are equal. System of laws and 

regulations in Indonesia does not recognize the existence of key legislation. This can be seen in Article 7 paragraph (1) of Law 

Number 12 of 2011 on the establishment of legislation that does not include the principal laws in the hierarchy of laws and 

regulations in Indonesia, even in Article 7 of it, shows that  there is only one kind of the law without distinction between principal 

and organic laws. The existence of Law Number 5 of 1960 on Basic Regulation Agrarian is not higher than its organic law.  

The position of the four laws in the hierarchy are equal (the same) and are in a different legal environment (law regime). 

Therefore, in order to resolve the legal conflict between the four laws, the principle of "lex posterior derogat legi priori" is used; it 

means that Act Number 2 of 2012 omits the provisions of Law Number 32 of 2004. Yet, waiver of Law Number 32 of 2004 is not 

automatically happened, it must go through the procedure of "material test" (judicial review).  

In addition, there are conflicts of laws vertically, such as between: 

a. Article 18 paragraph (2) of the Constitution of the Republic of Indonesia of 1945 and Law Number 5 of 1960 on Basic 

Regulation of Basic Agrarian, Law Number 39 of 2008 on the Ministry of State, Law Number 2 of 2012 on Procurement 

land for Development for Public Interest, Government Regulation Number 24 of 1997 on land Registration, Presidential 

Decree Number 10 of 2006 on National Land Agency, and Regulation of the National Land Agency of the Republic of 

Indonesia, Law Number 3 of 2006 on the Organization and Work of the National land Agency of the Republic of Indonesia. 

b. Article 13 paragraph (1) and Article 14 paragraph (1) of Law Number 32 of 2004 on Regional Government with Presidential 

Decree Number 10 of 2006 on National Land Agency, and Presidential Decree Number 34 of 2003 on National Policy on 

Land Affairs. 

Clearly, in the Law Number 32 of 2004 land services authority is the authority of local governments. This implies that the 

implementation of Presidential Decree Number 10 of 2006 on National Land Agency and Presidential Decree Number 34 of 

2003 on National Policy on Land Affairs, have revoked the authority of local governments in the land sector. This 

revocation cannot be legally justified, because the President does not have the authority to revoke the provisions that have 

already been set out in the legislation.  
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Local government authority as stated in Article 13 paragraph (1) and Article 14 paragraph (1) of Law Number 32 of 2004 on 

Regional Government can only be revoked by the provisions of laws and regulations, but not with the president or the 

president's decision. 

The conflict is resolved by the legal principle of "lex superior inferiori derogat legi". Based on this principle, the Law 

Number 5 of 1960, Act Number 39 of 2008, Act Number 2 of 2012, Government Regulation Number 24 of 1997, 

Presidential Decree Number 10 of 2006, and the Regulation of the National Land Agency Republic Indonesia Number 3 of 

2006 are ruled out, because of their lower position of the Constitution of the Republic of Indonesia of 1945 and the People's 

Consultative Assembly Decree Number IX/MPR/2001. To make those clauses in the legislation invalid, the " material test" 

(judicial review) towards the various rules is done by the Constitutional Court. 

Based on the description above, it can be understood that the Constitution of the Republic of Indonesia of 1945 has actually 

put the principles in the administration of the affairs of local government which based on the principles of decentralization in 

addition to the principle of co-administration. The implementation of affairs in the land sector is a concurrent matter which 

can be carried out with the division of authorities of government and local government. Therefore, it is strongly needed to 

initiate realignment of the rule and the legislation related to regional autonomy and land matters in order to undermine the 

inconsistencies and the law overlap. 

2. Implementation of Land Affairs. 

Under Article 18 of the Constitution of the Republic of Indonesia of 1945, and Article 13 and Article 14, subparagraph (k) 

of Law Number 32 of 2004 on Regional Government, the local governments are given as wide authority as possible to 

conduct the autonomy and land services. Hence, land affairs are compulsory for the local government. It also means that 

local governments have the authority in the attribution of legitimacy granted by law to hold government affairs, especially 

in the land sector. This is reinforced by the issuance of Government Regulation Number 38 of 2007 on the coordination 

between the Government, Provincial Government and District Government / City, which becomes the guarantee of the 

legality of land affairs administration delegation authority granted to the local governments. 

However, implementation of affairs in the land sector is still based on the direction and policy as stated in Article 33 

paragraph (3) of the Constitution of the Republic of Indonesia of 1945. The article states that: Earth and water and the 

natural riches inside, shall be controlled by the state and shall be used for public welfare.  

This principle is used by the government in carrying out administration related to land issues. Essentialy, the content of 

these regulations confirms that the land issue is a government authority. Authority here, can be interpreted simply as the 

power to do public legal action. 

The authority to take care of the area of land under Act Number 5 of 1960 on Basic Regulation Agrarian is in the state’s, in 

which the implementation is done by the government. The provisions in the Basic Agrarian Law is rooted in Article 33 

paragraph (3) of the Constitution of the Republic of Indonesia in 1945, which has determined that all land is a communal 

right of Indonesian nation as a gift of God Almighty, which was assigned to the state in this case is the government. 

All of them are intended to lead to the achievement of the overall prosperity of the people. Based on the State's rights as 

defined in Article 2 of Law Number 5 of 1960 on Basic Regulation Agrarian Principles, the government authorizes to 

regulate and define the various terms of the allocation and control of the land. 

It is possible to do the delegation of authority to local governments or autonomous regions, but the delegation is done in 

the framework of deconcentration to the government officials in the regions. It could also be the delegation of authority 

granted to local government as an autonomous region, but only in the context of co-administration (medebewind). 

Details authority in the land sector are set out in Presidential Decree Number 34 of 2003 on National Policy on Land 

Affairs. 

a. The authority of government agencies through the National Land Agency has the following functions: 
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1. The formulation of national policies in the area of land; 

2. Technical policy formulation in the area of land;  

3. Coordination of policies, plans and programs in the areas of land; 

4. Development and general administrative services in the land sector;  

5. Implementation and execution of surveys, measurements and mapping in the field of land; 

6. Implementation of land registration in order to ensure legal certainty; 

7. Setting and determination of rights to land; 

8. The implementation of land use, land reform and structuring specific areas;  

9. Preparation of land controlled by the administration and or state / regional cooperation with the Ministry of 

Finance; 

10. Supervision and control of land ownership tenure; 

11. Cooperation with other agencies; 

12. Organization and implementation of policies, plans and programs in the areas of land; 

13. Empowering the people in the land sector;  

14. Assessment and treatment issues, disputes, cases and conflicts in land;  

15. Assessment and development of land law;  

16. Research and development in the field of land; 

17. Education, training and human resource development in the area of land; 

18. The management of data and information in the field of land; 

19. Functional training institutions related to the area of land; 

20. Cancellation and termination of the legal relationship between persons, and / or legal entities with the land in 

accordance with the laws and regulations in force; 

21. Other functions in the land sector in compliance with the applicable legislation. 

b. The authority granted to local governments under Article 2 of Presidential Decree Number 34 of 2003 on National 

Policy on Land Affairs, among others are: 

1. Granting permission to the location; 

2. Conducting land acquisition for development purposes; 

3. Completion of arable land disputes; 

4. Completion of restitution and compensation issues of land for development; 

5. Determination of subject and object land redistribution and land restitution and land absentee maximum excess; 

6. Determination of communal land and settlement issues; 

7. The use and completion of vacant land; 

8. Provision of open ground clearance; 

9. land use planning district / city. 

c. The exercise of authority in the area of land that is cross state / city in the province, carried out by the Provincial 

Government. 

Based on the description above, it is understood that the implementation of land affairs is done by the Indonesian 

government because the government has not had the "political will" to fully implement the principle of local 

autonomy, it also because the land affairs cannot be apart from national political land law which still gives orders to 

the state as the ruling body to realize the maximum benefit of the people. 

This is the reason why the government is still conducting business in the field of land and does not give a complete 

authority to the local government. 
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IV. CONCLUSION 

Based on the results of a study of the legal material in the form of some statutory rules related to the affairs of local 

government and administration in the field of land as well as its analysis, it can be concluded as follows: 

1. There are inconsistencies in some regulations governing the operation of the authority of government affairs in the 

land sector. Some rules of law stated that the implementation of the authority of government affairs in the land sector 

is in government agencies through the National Land Agency (BPN) with Regional Office Center in the region (BPN) 

as the extension of its hand, while a few other rules of government legislation declared that regional government by its 

autonomy has broad authority to conduct the affairs of government in the land sector in its region. 

2. Government still holds government affairs in the field of land and does not give it to local governments due to: 

a. The Indonesian government has no "political will" to implement the concept of local government with the 

principles of full autonomy. 

b. The implementation of affairs in the land sector still refers to the politics of national land law which gives orders 

to the state as the ruling body on land owned by the Indonesian people to realize the maximum benefit of the 

people. 

Some suggestions to be delivered in the results of this study are harmonization of rules between the statutory 

provisions and the provisions of the implementation of regional autonomy in the area of land affairs should be 

done immediately. For example: by doing test material (judiciel review), or establishing a holistic formal rules 

(national policy) that can bridge the relationship between the government and the local government, especially in 

the administration of affairs in the land sector.  
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